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(2 I 21 702-504 I '"
75040<4 I O@OICIMAIL..COM

June 25, 1998

VIA FAX AND FEDERAL EXPRESS

Mr. Clifford Ng
USEP A, Region II
Air and Waste Management Division
290 Broadway
New York, NY 10007-1866

Re: Proteco

Dear Mr. Ng:

Pursuant to the Closure Plan, Proteco previously excavated approximately 19,000 cubic
yards of material from former hazardous waste Unit No.9, Iwhich is to be placed within the
approved CAMU Unit after it is constructed. Pending the completion of the CAMU Unit
construction, Proteco temporarily stockpiled that material on a lined and benned area.

As a result of the recent rainstorms in Puerto Rico, a significant volume of water has run-
off the stockpile of Unit No.9 material and collected in a lined sump. Proteoo sampled and
analyzed that rainwater run-off. The results of that analysis establish that the run-off water does
not contain any hazardous constituents at detectable concentrations. A copy of the laboratory
analysis is annexed hereto as Exhibit A.

Proteco intends to direct the rainwater run-off through its diversion ditches to its settling
basin as non-hazardous water. The purpose of this letter is to provide EPA with notification of
the intended discharge.

First, the rainwater at issue properly constitutes run-off and not leachate. The Unit No.9
exoavated material already has undergone stabilization treatment and has been placed on the

Unit No.9 was an oil lagoon previously used to collect waste oil.

WASHINGTON. OC BAL.TIMORE.MD New YORK, NY F'OAT LEE. N.J SAN FRANC'5C:O. CA
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temporary storage area. Following each rainstorm, there is no evidence of any ponding or
pooling of the rainwater on the excavated material. Rather, the rainwater merely runs off the
stockpiled material and collects in the lined sump area. The absence of hazardous constituents in
the collected rainwater 00 Exhibit A) is further evidence that the rainwater is not in contact with
the Unit No.9 material very long, but instead rolls off quickly.

Pursuant to the applicable regulations, = 40 CFR §261.3(c)(2)(i), rainwater run-off can
be a hazardous waste only if it has any of the characteristics of a hazardous waste. Here, the
sampling and analysis establishes that the rainwater run-off does not have any of the
characteristics of a hazardous waste. Accordingly, Proteco should be able to discharge the
rainwater run-off as non-hazardous water.

Second, even ifEPA deems the collected rainwater to be leachate, and not run-off,
Proteco should still be able to discharge the collected rainwater as non-hazardous water. As set
forth in Proteco' s prior Closure Plan submissions, the primary waste disposed of in Unit 9 had a
waste code designation ofD-OOl, i.e., it was a characteristic hazardous waste. Although wastes
with other waste codes may also have been disposed of in Unit No.9, such specific additional
disposal could not be confirmed. See Exhibit B.l Thus, the material excavated from Unit No.9
is characteristic hazardous waste, but not a listed hazardous waste. ~ 53 Fed. Reg. 31138,
31149 (August 17, 1988) (BPA responding to comments concerning fact that facilities which did
not maintain complete and accurate records concerning what wastes were accepted in the past fOT
disposal will be able to avoid treating the disposed material as a listed hazardous waste and will
be able to treat it as characteristic hazardous waste).

Therefore, even if EPA deems the collected rainwater to be leachate, it would be a
hazardous waste only if it had any of the characteristics of a hazardous waste. See 40 CFR
§ 261.3(d)(1). As established by the laboratory analysis annexed hereto, the collected rainwater
is not a characteristic hazardous waste. Therefore, Proteco should be able to discharge the
collected rainwater as non-hazardous water.

Finally, even if EPA deems the collected rainwater to be leachate, and not run-off, and
further deems the excavated material from Unit No. 9 to contain listed hazardous waste, Proteco

2 Exhibit B, which is page 1-4 from Proteco's Closure Plan, appears to contain
typographical errors. Listed waste codes D106 and D 108 might have been intended to be DO16
and DOI8, respectively. It appears that listed waste codes F154 through F239 probably should
have been listed as U 154, U 188, U 196, etc. In any event, half of those waste codes designate
characteristio hazardous wastes, and not listed hazardous wastes.
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still should be able to discharge the water as non-hazardous environmental media.
Environmental media that contain listed hazardous wastes must be managed as hazardous waste
only if and/or only as long as they contain listed hazardous wastefs).' Environmental media
which are determined not to contain any listed hazardous waste are just media, and are not
subject to any RCRA Subtitle C requirements, including the Land Disposal Restrictions
("LDRs"). ~ n. 3.

Here, the relevant sampling and analysis establishes that the collected rainwater does not
contain any listed hazardous waste. Therefore, pursuant to the "contained-in" concept, the
rainwater is just environmental media and is not subject to any RCRA Subtitle C requirements.

Proteco needs to discharge the rainwater run-off without delay. Proteco requests that if
EPA has any objection to the intended discharge, it notify the undersigned as soon as possible.

Thank you for your prompt attention and cooperation.

Sincerely,

SG:lb
Enclosure

cc: Dr. Jorge Fernandez
Mr. Steve YOWlg
Stephen L. Gordon, Esq.

N:\CU\00\87\OJ09\L TR\0309SG.078

3 ~ June 19, 19891etter from Jonathan Cannon, Acting Assistant Administrator ofEPA's
Office of Solid Waste and Emergency Response to Thomas Jorling, Commissioner of the New
York Department of Environmental Conservation, quoted in September 15, 1995 letter from
Michael Shapiro, Director, EPA's Office of Solid Waste to Peter C. Wright, Monsanto
Company.
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naturally occurring in the area soil at the levels detected.

o On 5/21/96 and 7/16/96 a PRDA Inspector felt drift from
applications at Tropical Fruits.

pesticidel fertilizer

3

o The medical records obtained by PRDA do not clearly identify the diagnosis of
pesticide poisoningl exposure.
o PRDA has issued a letter and Administrative Order to Tropical Fruits for violations
of misuse, storage, disposal, and distance of application from residences.

o Tropical Fruits is not in compliance with the terms of the
Administrative Order.

letter and

o Since Tropical Fruits did not comply with the requirements identified in the
Administrative Order a Temporary Restraining Order was issued. The Order expired
on 7/9/96. PRDA is seeking a permanent injunction.

o On 7/23/96 a letter from Jeanne Fox to PRDA, Secretary of n Agriculture. EPA
will take action if the situation is not resolved within the next month.

o On 8/23/96 EPA issued a warning letter for the WPS violations.

o As of 9/12/96 the PRDOJ did not know the status of the motion for permanent
injunction that was filed with the Court on 8/27/96. No information can be'
provided by the Courts because of closure due to Hurricane Hortense.
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information can be obtained as the Courts are closed due to Hurricane Hortense.

2

o FIFRA requires that a warning letter be sent to farmers for the first violation prior
to the assessment of any civil penalty. EPA issued a warning letter to Tropical
Fruits for violation of the Worker Protection Standard requirements on 8/23/96.

o CIDI US Attorney opened a formal investigation on 817196.

IV. Investigation of Health Concerns

o PRDA interviewed residents of Punta Ventana on 2/15/96, 2/16/96 and
3/26/96 and obtained affidavits which allege exposure to pesticide drift and
health problems.

o PRDA obtained the medical records the medical records do not conclusively
identify pesticide poisoning. The diagnosis are primarily allergic reactions, viral
syndrome, asthma, pneumonia, respiratory difficulty and gastroenteritis. Many of the
records identify a treatment plan including antibiotics and benadryl, According to
a telephone conversation with Dr. Sheldon Wagner of the Medical Hotline pesticide
poisoning symptoms would no be affected by antibiotics. The symptoms do not of
themselves prove exposure to pesticides.

V. Other Activities

o On 5/14/96 PRDA Undersecretary of Agriculture met with some. ' residents of
Punta Ventana. ' ,

o A meeting was held between the Secretary of Agriculture and the residents of
Punta Ventana on 6/27/96.

o Fred Kozak, Luis Santos and PRDA met with the community of Punta Ventana on
7/18/96.

o Jeanne Fox met with the leaders of Punta Ventana on 8/13/96
o On 7/23/96 Jeanne Fox sent a letter to PRDA Secretary of Agriculture
identifying that, EPA.~ill take action if the situation is not resolved within the next
month. .,'.

"1/'- OOEat t-aa:) t~.I. aGJ ta.t.at
~~ '''2WJ~'''''nTP~ WWIt~ atoaaD .~ (1:

VI. Summary :.~oa

o PRDA has addressed our 5 page inspection guidance. Approxirflal~1/tt.,'!!'os
samples were collected. Sample analysis detected residues of Copper, Malathion
and Supracide. The Copper residues are not Significant because Copper is
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